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| UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY SULLIVAN, individually and 
on behalf of all others similarly 
situated, 


Plaintiff, : SUMMONS 


~against-— 


PHILIP SACCONE, individually : Civ. No. SAI 
and as Chief Court Clerk of the : 

City Court of Rochester and LORRAINE 

PIETRANTONI, individually and as 

Assistant Court Clerk of the City 

Court of Rochester and both as 

representatives of all others 

Similarly situated; AMERICAN 

FINANCE CORPORATION; and BARRETT 

HESS, : 


Defendants. 
: { 


TO THE ABOVE NAMED DEFENDANTS: 
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You are hereby summoned and required to serve upon 


K. WADE EATON, ESQ. 
Greater Up-State Law Project 
Monroe County Legal Assistance Corp. 


‘plaintiff's attorney, whose address is 
3 80 West Main Street 
Rochester, New York 14614 
Tel. No. 716/454-6500 
an answer to the complaint which is herewith served upon you, 


within O days after service of this summons upon you, exclusiv 


of the day of service. If you fail to do so, judgment by 


default will be taken against you for the relief demanded 


in the complaint. 


TATIAT Tr AMAMR 
PVs ae ATAMS 


d CLERK OF COURT 
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|, UNITED STATES DISTRICT COURT 
, NEEEAe DISTRICT OF NEW YORK 

} 
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| MARY SULLIVAN, individually and 
,;on behalf of all others similarly 
| situated, 


Plaintifr, THREE-JUDGE COURT 


-against- ’ COMPLAINT 

PHILIP 4A. SACCONE, individually Civ... fos “* 7 
j}and as Chief Court Clerk of the 

City Court of Rochester and LORRAINE 

| PIETRANTONI, individually and as 

Assistant Court Clerk of the City 

lor Rochester and both as represen- 
tatives of all others similarly 
situated; AMERICAN FINANCE 
CORPORATION; and BARRETT HESS, 


Defendants. ore 


PRELIMINARY STATEMENT 


| 
| 
| 
| 
| 
| .. 
| 
| 
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ae Plaintiff, individually and on behalf’ of all others 
similarly situated, brings this action pursuant to 42 U.S.C. 
 pewes to have New York State's default judgment statutes 
(New York Civil Practice Law and Rules §3215; New York tlio’ 
Justice Court Act §1402; 
New York Uniform District Court Act §1402; and New York City. 
i 


Civil Court Act §1402) declared unconstitutional and to have 


enforcement of these statues permanently enjoined. She seeks 


. 
| 
i 
: 
| 
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individual relief in the form of a money judgment against the 
individual creditor and attorney who have unlawfully violated 
her civil rights under federal and state statutes. The 
constitutional challenge is based on the Due Process Clause of 
the Fourteenth Amendment to the Constitution of the United States 
of America, which is violated by certain parts of the default 
judgment statutes, both on their face and as applied. 

2. The constitutional deficiency lies in the fact 
that the basic statute (New York Civil Practice Law and Rules 
§3215), which is incorporated by reference into the various 
uniform court acts, provides for the entry, by a court clerk, of 
a default judgment in a civil action without the requirement that 
the plaintiff in such an action file with the court a verified 
pleading, or other proof by affidavit, which states facts 
which are sufficient, as a matter of law, to state a claim for 
which relief may be granted. In addition, the statute ae 
constitutionally deficient in that default judgments may be 
entered without any judicial eeneree that the facts ieaet 
in the plaintiff's papers state a claim upon which the relief 


sought may be granted. 


il. 
i JURISDICTION 


Bir Jurisdiction is conferred on this Court by 28 U.S.C 
$§1343(3) | and (4) which provide for original jurisdiction of this 


a 


ourt in all suits authorized by 42 U.S.C. §1983 to redress the 


} 


C 
deprivation under color of state law of any right, privilege or 
a 


mmunity secured by the Constitution of the United States or 
by an Act of Congress providing for equal rights or elvil rights 


of all persons within the jurisdiction of the United States. 


IIl. 
THREE-JUDGE COURT 


4. This action requires that a three-judge court be 
‘aeons pursuant to 28 U.S.C. §§2281 et seq. inasmuch as the 
|plaintiff seeks a permanent injunction restraining the 
enforcement, operation and execution of several state statutes, 
to wit: New York Civil Practice Law and faves $3215; New York 
Uniform City Court Act §1402; New York Uniform Justice Court Act 
§1402; New York Uniform District Court Act §1402; and New York 
City Civil Court Act §1402; by restraining the actions of clerks 
of eli eivil courts from the enforcement and execution of those 
statutes, on the ground that said statutes are of state-wide 
applicability and are both on their face and as presently 
applied by the defendant court clerks, contrary to the 
Constitution of the United States of America. 
i 

Vv. 


CLASS ALLEGATIONS 


oe Plaintiff brings this action individually and, 
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| pursuant to Rules 23(a) and 23(b)(2) of the Federal Rules of 


| Civil Procedure, on behalf of all persons who have had, or may 


jin the future have, default judgments taken against them without 


| 


the filing of a verified complaint, or proof by affidavit, 


setting forth facts which state a claim upon which relief may be 


| eranted and without judicial review of whether the facts alleged 
= constitute, as a matter of law, a claim son which the relief 
mp s sought may be granted. 

6. The members of the plaintiff class are so 

re that jJoinder of all members is impracticable and, upon 
information and belief, their number increases by several thousand 
persons annually. Plaintiff, who is represented by counsel, 
seeks for the class only the enforcement of cheir right not to be 
deprived of liberty and property in violation of the Due Hecke: 
Clause of the Fourteenth Amendment to the United States 
Constitution, and will fairly and adequately represent the 


od interests of the class in that endeavor. The questions of law 


presented in this action are common to all members of the class 


and the claims of the plaintiff are typical of those of all 


members of the class, inasmuch as they are based on a 


| jondamene et Givil right guaranteed by the United States 


Constitution. : Ns 


ee 7. Defendants Saccone and Pietrantoni are sued 


‘individually in their official capacities as Chief Clerk and 


Assistant Clerk of the City Court of Rochester, respectively, 


and as .. representatives of all clerks of all courts of the 


State of New York which are empowered by the statutes here 


| 
: 
3 | 
| 


under consideration to enter default judgments without the 
filing of a verified complaint or proof by affidavit setting 
forth facts which state a claim upon which relief might be 
granted and without é judicial finding that facts have been 
alleged ie Bite a claim upon which the relief sought may be 
granted. 

BE The defendant class is comprised of the clerks of 
the sixty-two (62) counties who act as Clerks of the Supreme 
Courts and County Courts, clerks of the various city and 
district courts, the Clerk of the Civil Court of the City of 
New York and the clerks of New York's justice courts. Their 
number is so numerous to make joinder of each impracticable. 

9. The defenses of Defendants Saccone and Pietrantoni 


will; upon information and belief, by typical of the defenses of 


all other members of the class. Defendants Saccone and Pietranto 


will be represented by counsel appointed by the appropriate 


governmental authority and the State of New York will 


presumably participate in the defense through its Attorney 


General. They will, therefor, fairly and adequately represent 


and protect the interests of the defendant class. The questions 


‘of law presented are common to all members of the defendant class. 


we 
PLAINTIFF 


10. Plaintiff Mary Sullivan is a citizen of the 
; United States of America and the State of New York. She 
presently resides at 117 Luther Circle in the City of Rochester, 


New York. 


Vi. 


DEFENDANTS 


11. Defendant Philip A. Saccone is, upon Information 
and belief, a citizen of the United States of America and the 
State of New York and presently resides in the City of Rochester, 
New York. He is employed by the City of Rochester as Chief 
Court Clerk of the City Court of Rochester. 

12. Defendant Lorraine Pietrantoni bie upon information 
and belief, a citizen of the United States of America and the 
State of New York and presently resides in the County of Monroe. 
She is employed by the City of Rochester as an Assistant Court 
Clerk of the City Court of Rochester and is directly responsible 


te Defendant Saccone in the performance of her official duties. 


: 
‘ 


13. Defendant American Finance Corporation is a 


domestic corporation with its principal office in the City of 
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| Albany, New York, and maintains an office at 826 North Clinton 
|| avenue, Rochester, New York, for the purpose of transacting 
business pursuant to New York's small loan statute (New York 
; Banking Law, Article IX). 

14. Defendant Barrett Hess is, upon information and 
belief, a citizen of the United States and of the State of 
New York and presently resides in the City of Rochester, New York. 
He is, upon information and belief, an attorney admitted be 
practice in the State of New York and maintains a law office at 
16 West Main Street, Rochester, New York. He represented 
Defendant American Finance Corporation in taking the default 


judgment in question against the plaintiff. 


ViIdy 


FACTUAL ALLEGATIONS 


15. Omer about’ June26,'1973, plainttre Sulliven 
entered int) a loan agreement with defendant American Finance 
Corporation pursuant to which defendant American Finance Corpora- 


tion loaned’ to plaintiff Sullivan the amount of $533.45 to be 


repaid in 36 equal monthly installments of $21.00 each, 


totalling $756.00. The "note" and "loan statement" evidencing 
this agreement are attached hereto as Exhibits A and B 
respectively. 

16. Plaintiff Sullivan made the $21.00 payment due on 


July 26, 1973, but did not make the August payment on 


| 


i 
‘ 


anne eee 


August 26, 1973, the date on which payment was required by the 
contract. 

17. Plaintiff Sullivan subsequently made the 
August payment, along with the default charges provided in the 
contract, and has made all subsequent payments as required by 
the contract, through September, 1974. 

18. Upon information and belief, defendant American 
Finance Corporation executed its option to accelerate the entire 
amount due on the loan at some time subsequent to August 26, 
1973, and referred the account to defendant Barrett Hess for 
collection. | | 

19. Defendant Hess caused an action to be commenced in 
the City Court of Rochester by the service of a Summdee . e 
substituted service, on the 29th day of September, 1973. A copy 
of the affidavit of David F. Probst, the individual who 
effected service, is attached hereto as Exhibit C. 

20. The complaint which was served along with the 
Summons pursuant to section 902(a) of the Uniform City Court Act 
was endorsed upon the Summons and is attached hereto as Exhibit D. 

21. Plaintiff Sullivan did not appear in that action 
because she never received actual notice of tte pendency. 

22. On November 5, 1973, a default judgment was 
peas in that action by defendant Pietrantoni, Assistant Clerk 
‘of the City Court of Rochester. A copy of said judgment is 


attached hereto as Exhibit E. 


| 


based on the Affidavit of Service (Exhibit c), 


iwhich read as follows: 


23. The judgment entered by defendant Pietrantoni was 


(Exhibit D), the Endorsed Complaint (Exhibit E), the affirma- 
tion of defendant Hess as to the default which appears on the 
face of the judgment and the affidavit of defendant Hess as to 
the facts constituting the claim, the default and the amount due, 


a copy of which is attached hereto as Exhibit F. 


24. The entry of the judgment by defendant 


Pietrantoni was an act authorized by CPLR sections 3215(a) and (e) 


(a) Default and entry. When a defendant 
has failed to appear, plead or proceed to 
trial of an action reached and called for 
trial, or when the court orders a dismissal 
for any other neglect to proceed, the 
plaintiff may seek a default judgment 
against him. If the plaintiff's claim is 
for a sum certain or for a sum which can 

by computation be made certain, application 
may be made to the clerk within one year 
after the default. The clerk, upon 
submission of the requisite proof, shall 
enter judgment for the amount demanded in 
the complaint or stated in the notice 
served pursuant to sub-division (b) of 

rule 305, plus costs and interest. Upon 
entering a judgment against less than all 
defendants, the clerk shall also enter an 
order severing the action as to them. 

When a plaintiff has failed to proceed to 
trial of an action reached and called for 
trial, or when the court orders a dismissal 
for any other neglect to proceed, the 
defendant may make application to the 

clerk within one year after the default and 
the clerk, upon submission of the requisite 
proof, shall enter judgment for costs. 


the Summons 


Where the case is not one in which the 
clerk can enter judgment, the plaintiff 
Shall apply to the court for judgment. 


(e) Proof. On any application for 
judgment by default, the applicant shall 
file proof of service of the summons 
and the complaint, or a summons and 
notice served pursuant to subdivision (b) 
of rule 305 or subdivision (a) of rule 316, 
and proof by affidavit made by the party of 
the facts constituting the claim, the 
default and the amount due. Where a 
verified complaint has been served it may 
be used as the affidavit of the facts 
constituting the claim and the amount 
due; in such case, an affidavit as to the 
default shall be made by the party or his 
attorney. When jurisdiction is based on an 
attachment of property, the affidavit must 
state that an order of attachment granted in 
. the action has been levied on the property 
of the defendant, describe the:property and 
state its value. 


25. The authority of defendant Pietrantont to enter 
such a Judgment was directly derived from her position as 
Assistant Clerk and in that position she was subject to the 
direct supervision of defendant Saccone as Chief Court Clerk 
of the City Court of Rochester. 

: 26. The documents upon which the default judgment was 
entered did not include a verified complaint or proof by affidavit 
of facts sufficient, as a matter of law, to state a claim upon 
wotch relief might be granted. 

: 27. Upon information and belief the judgment was 
entered without any Judicial finding that facts had been alleged 


which: state a claim for which the relief sought could be granted. 
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28. The amount sued for by defendant American Finance 
' Corporation was $735.00, which constituted the total sum of 
| payments required pursuant to the contract to be made over the 
| three-year term of the contract, less the $21.00 payment made in 
i gaty of 197s: : 
29. The judgment entered by defendant Pietrantoni was 
! in the amount of $800.00 which consisted of the $735.00 sued for 
| and $65.00 of statutory costs and actual et sieeseapuete. 

30. The entry by defendant Pietrantoni of a judgment 
based on the fuil amount sued for, ice. $7395.00, was in | 
| violation of §352(d)(1) of the New York State Banking Law which — 
; requires that a proportional rebate of unaccrued interest must 
be deducted from the amount due and’ owing if judgment is taken 
prior to the maturity date of the note. | 

31. This violation of the Banking Law would have 
been apparent to a reviewing judicial official from he face 
of the contract and would have been apparent to a judicial 
official reviewing any pleading or affidavit which set forth 


facts sufficient to state a claim upon which the relief sought 


could have been granted. 


32. Subsequent to the entry of the judgement on 
November 5, 1973, American Finance Corporation, through its 
| agent defendant Hess, employed state income execution 


proceedings resulting in payments to defendant American Finance 
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| Corporation by plaintiff Sullivan's employer in the amount of 

| $189.64. 

33. Upon information and belief the Rochester Credit 

: Bureau, a local credit reporting agency, has maintained and 

| genttnaes to maintain as part of their credit history on 

| plaintiff Sullivan the judgment entered against her by defendants 
Pietrantoni and Saccone in favor of defendant American Finance 
Corporation which was procured by the acts of defendant Hess 

as set forth above. 

34. Upon information and belief the procedures and 
practice fav oned by defendants Saccone and Pietrantoni are 
typical .of the practice of all penne of the defendant class 
in the entering of default judgments against members of the 


plaintiff class. 


Witt. 


FIRST CAUSE OF ACTION 


i 


35. Plaintiff restates, realleges, and incorporates 
each and every allegation in paragraphs 1 through 34. 

36. The Fourteenth mnebanene to the Constitution 
of the United States provides that no state ata deprive any 
pacedl of life, liberty, or property, without due process of law. 

37. Defendants Saccone, Pietrantoni and Hess and 


members of the defendant class have deprived plaintiff Sullivan 
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and the plaintiff class of liberty and property without 
affording them due process of law, in violation of the 


Fourteenth Amendment to the United States Constitution. 


IX 


SECOND CAUSE OF ACTION 


38. Plaintifer restates, realleges, and incorporates 
each and every allegation of paragraphs 1 through 37. 

39. Defendants Saccone, Pietrantoni, Hess and 
members of the defendant class have subject«d plaintiff Sullivan 
and members of the plaintiff class, under the color of state ha: 
to a deprivation of their rights as guaranteed by the Fourteenth 
Amendment to the United States Constitution, in violation of 


Title 42 United States Code §1983. 


X 


PRAYER FOR RELIEF 


WHEREFORE, plaintiff respectfully prays, on behalf 
of herself and all others similarly situated, that this 
Honorable Court: 

es Assume jurisdiction of this cause and convene 


a three-judge district court pursuant to 28 U.S.C. §§2281 and 


2284 to determine this controversy. 


L¢ 


Determine by Order, pursuant to Rule 23(c)(1) 

of the Federal Rules of Civil Procedure, that this action be 

prosecuted and defended as a class action. 

Enter a final judgment enjoining the defendant 


class from enforcing §3215 of the New York Civil Practice Law 


and Rules, New York Uniform City Court Act §1402, New York 
Uniform Justice Court Act §1402, New York Uniform District 
Court Act §1402, and New York City Civil Court Act §1402, 


pursuant to Rule 65. 


Enter a final judgment in favor of plaintiff 


Sullivan against defendarits Saccone, Pietrantoni and Hess, 

Jointly and severally in the amounts of $1,000.00 as compensatory 
damages and $3,000.00 as punitive damages. . 

final judgment pursuant to 28 U.S.c. 

2201 declaring the presently outstanding judgment held by 
peated American Finance Corporation, null and void and enter 

a judgment in favor of plaintiff Sullivan egainst defendant 
American Finance Corporation in the amount of $189.64. 

Pursuant to Rule 54(d) allow plaintiff Sullivan 
her costs herein, along with reasonable attorneys’ fees, and also 
grant her and all persons similarly situated such additional or 
alternative relief as may seem to this Court to be just, proper 


and equitable. 
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K. WADE EATON, ESQ. 
Attorney for Plaintiff 
Greater Upstate Law Project 
80 West Main Street 
Rochester, New York 14614 


Tel.: 716-454-6500 


> 


AGREED RATE OF INTEREST 
a 2/h% per month on that part of the unpa 


LENDSA 1S CO) °*Y INDICATED BELOW 


Nie FE ABR. il ae ‘a principal balance not exceeding $100; 2 
ORES evar ds ‘ per month on that part of the unpai 
Ae G4 uy Ss? : principal halance exceeding $100 but nd 
GENUSPE sis 7 14805. exceeding $300; 1K% per month on th 
ee eh cae C part of the unpaid principal balance e 
:3 7 -474Q ceeding $300 but not exceeding $900; 1% 
per month on any part of the unpai 
Principal balance exceeding $900 but no 
ACCOUNT NUMSER TYPE exceeding $1400. 
5739692 EJ 
BORROWERS (NAMES ANO AODAESS) 
“ae + LE 5 RESIDENCE ADORESS 
oN Tue og nh Y J, (IF NOT SAME) 


tpt, STF 


FINAL INSTALMENT 
QUE DATE 


QUE DATE 


07/26/73 


$ F0e\U amount OF NOTE 


g_ 242025 paccousurea invERest 


SAME OAY 
OF EACH 
MONTH 


PAYMENT 
s 


MONTHLY 
INSTALMENTS 


35 : 
UNIT CHARGE 


FOR VALUE RECEIVED, the undersigned jointly and severally promise to pay to the order of the Payee above named, at its office, the amount of the note 
shown hereon, in consecutive monthly installments as above indicated. . 


The amount of note includes principal amount of loan and precomputed interest as shown above, such interest computed at the agreed monthly rate on 
scheduled unpaid monthly balances. Payments may be applied to the combined principal amount of loan and precomputed interest. 


Payment in advance may be made in any amount. In the event of prepayment of the loan in full, the undersigned shall receive or be credited a refund of 
precomputed interest as prescribed by Section 352(d) of Article 1X of the New York Banking Law (the New York Small Loan Law). In the event three or more, 
--but not all, installments are prepaid in full at any one time, the Borrower shall receive a rebate of the precomputed interest equal to the difference between the 
Precomputed Interest and interest recomputed at the abava agreed monthly rate on the unpaid principal balances by applying each payment made first to 
interest and then to principal. Additionally, if interest is recomputed as a result of the prepayment of three installments, the unpaid balance of the Principal 
Amount of Loan shall bear interest thereafter at the above Agreed Rate of Interest. . 


If this Note is not paid at the Final Due Date or any deferred Final Due Date, or if the maturity of this contract is accelerated for any reason, the unpaid 
balance of the Principal Amount of Loan shall bear interest thereafter at the abave Agreed Rate of Interest. a 


In the event of default of more than five (5) days in the paymant of more than one-half of any scheduled installment, the licensee may charge and coliecta 
default charge as provided by Section 352(d) of Article 1X of the New York Banking Law. In the event all unpaid installments an which no default charge has 
been collected are deferred one (1) or more full months, the Lender may charge and collect a deferment charge as provided by said law. ‘ 


~ iv the event of default in payment of the full amount of any installment the holder of this note, at its option and without notice or demand, may declare the 
__ entire amount due thereon at ance due and payable, and such default may be waived without losing at any time the option to accelerate maturity upon any 
" subsequent default. B : 


The makers, sureties, endorsers and guarantors, severally waive demand for payment, notice of nonpayment, protest and notice of protest of this note and 
consent to extension of time of payment without notice. The undersigned hereby acknowledges receipt of a statement of said loan as required by the law. The 
construction, validity and effect hereof shall be governed by the laws of New York. 


. The undersigned hereby jointly and severally authorize the Lender, its agents ar.d assigns to communicate in any manner with any person, firm, corporation or 
gcvernmental agency for any purpose in connection with the making or collection of the loan evidenced by this Note and also waive the right to enforce any 
cause, action or causes of action which the undersigned may hereafter have for violating his right of privacy by reasons of such communications, unless such 
authorization and/or waiver is prohibited by applicable State law or regulation : 


IN WITNESS WHEREOF, we have hereunto set our hands and seals the day and year first above written. 


< 


Lender Named Above | Debtor: de ecg ee (Seal) 
By: a ; : oar: a Seal) 
ce Authorized Agent/Witness 
- x o 


“By: oo tor: (Seal) 
‘N.Y. 20134 (3/72) 5 _ Witness } B ] ] A 


NOTE - CUSTOMFR’S enev - 


: DEFAULT’CHARGE: In the event of default of more than five (5) da 
et ee Bi) ast cogs the payment of more than one-half of any scheduled installment, the Ler 
LOAN STATEMENT : may charge and collect a default charge not exceeding an amount Equal to 

At refund that would be required for prepayment in full one nvonth prior to 
' z= final due date (Unit Charge, below). : 


REBATE FOR PREPAYMENT IN FULL: For prepayment in full of 
unpaid balance hereof prior to maturity, the Borrower shall receive a retund 
credit of the original interest charge excluding any adjustment of interest fq 

first period of more or less than one fnonth, in that proportion which the s 

of the monthly balances scheduled to follow the installment date nearest 
date of prepayment bears to the sum of the monthly balances origin 
scheduled under the loan contract (Rule of /3, 08 provided in the New Y¢ 
Smali Loan_Law); prepayment made Prior to the 16th day following any d 
. date shall be deemed to have been made on such due date. A special refund 
~ made for pregayment during the first month. In the event of prepayment 

full cf 3 or more installments, a Finance Charge rebate in the amount of 
difference between the Finance Charge and charges fecomputed at the Agre 
Rate of Interest on the unpaid principal balances by applying each paymd 

’ :made first to interest and *4en to Principat shall ba made. See Section 352 
seetetey ONES TEE? “SSE “3b. + 2 of the New York Small Loan Law, a’copy of which is set out on the reve 


INSURANCE OPTION 
ACIDENT ANO HEALTH. | CREDIT LIFE INSURANCE 
5 INSURANCE COST cost”. 
: Ae : = Wises aes 1, we hs. a nS : 
[PATE OF LOAN ANG/FIRSTINSTALMENTL -cryc tig = [FINAL INSTALMENT § TOTALPAYABLEIN.~-].°- at Le \s eee 

THIS STATEMENT pane areas gk es. eet. E DECREASING TERM CREDIT LIFE IN- 
hes . <= oe ato oR igheh 37S “> Swonrny’ |- | SURANCE AND CREDIT. DISABILITY IN- 
Romain : J 216 36-29 x, | SURANCE ate offered “on this loan. Such 
- $755.09 torator paynenTs UE et ea cod rare ay .., | coverage is NOT required iy the creditor in 
.$:2227.55 FINANCE CHAAGE eevee) Mat oe INTERESTY CHARGES |. fot Tet A | order to obtain, the loan. The cost of each 
oo ee eee SEE ea be tyre of insurance’ is set forth above. Please 
$535.45 amount rinancep a: at pasta oe “| indicate your choice ‘of coverage by checking 


2 $_ 17,99 oisasiiTy PREMIUM 24. 2 OTHER 


J a —- ~~" ~{ the appropriate statement(s) and ‘signing be- 
$2 TOAS Ure raeMuM. lei oo A& H INSURANCE Ge peated Bee ee SOS Ge a 


low: 
a 2 fatal FILING FEE oe Sa atte oa Tes ae > _~ * 7 LIFE INSURANCE 


i 5 Seen ae ad ng Credit Life Insurance, - 
& Pe LICENSE, TITLE, REGISTRATION FEES 3 3 z NET ON PRIOR ACCOUNT on : Sap = | want Credit Disability Insurance. 


re Hu J re © Be tater s * 
; é Cer May Sao ern Cee SO See Rie Cees Conia eer Ci 1 do NOT want Credit Life or Credit 
ae) ae Hada eatsi as Nae ee tees po oe one Disability Insurance. 


‘ gt 


33° uyit CHARGE. _ 


“5 SUE es - 5 


me : - 


{24222 - % ANNUAL PERCENTAGE RATE: 


waieeels aoe ish Ps ta stad a 
8e *SSUNOV RSS Vie vcespacem ces 


SS oe a ee 
be Daag ae : 


NATURE OF SECURITY FOR-THIS-LOAN - 


oT 


A. . Security Agreement: (Check one) i ss ee 


o Security Agreement pet a ee 


| Security Agreement On. \s\ "Muay La cal G Sn So : 


: ae oe ee Ss. ___ | The security agreement, if any, secures future and other indebtedness and covers after-acquired 


-* -NET CHECK TO BORROWER” - . Property other than consumer goods. : i ene oe 
“LINE 1 LESS LINES 2 THRU 12 $533..03 B. i 


: Other Security: Insurance as indicated above: Se ee cee 
ot Chan -. Co-Maker. - 
- # Os Wage Assignment 


“~** "SEE ADDITIONALINFORMATION SET OUT ON THE REVERSE SIDE HEREOF. - 


CLOSED 
BY . 


> 


‘*The amount, if any, by which the first 

; : scheduled installment payment exceeds the 

: xs : other scheduled installment payments reflects 

io fig : a ‘4 - the charge for extending the first installment 


N.Y. 20138 (3/72) 2 7 period beyond one month, 


LOAN STATEMENT - CUSTOMER’S COPY EXH JB IT B 


Ovid teri. 
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‘state OF NEW YORK 
“s*: City COURT 


* STATE oP NEW YORK, county’ ‘OF MONPOE, “Cray. oF ROCHESTER $3.3 


4 « wet? ab tone. pe ° 
“David Fe Probst being duly sworn; ‘eepos es and says ‘that . 
cenonent is not a party to this wieaaeege over As, yene Ss of age 


and resides in Rochester NY. 


“That on the . i. = wad 

: - bi te 
* Deponent served he annexed _ 
-in this action on. : 
‘@escribed as $ hy eer A a, ae 
“defendant therein named, by Agkivetiog . “true copy of each to said 
. defendant personally; deponent knew the segues s0 served to be the 
_ person described as said defendant. enerese- “i 22 


e A That deponent asked "the ‘defendant whakiad ‘(s)he ‘was in anttvs 

P military service of the United States, or-of the State of New -York 

. F'in any capacity whatever, and (s)he answered in the negative. The .. 

"*¥ defendant wore ordinary civilian clothing and no military uniform. 

‘iD Upon information and belief the defendant is notin the military 
service of the United States, or of the State of New York as that tex 

yv is defined in either the Federal or State Soldier’s and Sailor's Civil 

I. Relief Act. The source of deponent's information and the grounds of 

Sl capenane’ s Rettot are the conversations 2nd Shservations above narra 


‘Deponent served the annexed : es ! 
ee ae : eee ‘corporation,. -« 
y the: defendant named therein; by delivering. a true copy thereof to — : 
Oe ee ban tee ae le personally, - 
"‘deacetbes as Pct aleve foe Ae 
‘whom deponent esau to be ‘oe A . 
7 of said corporation; deponent knew the corporation so served to be 
y the co goration mentioned and secant in said papers as the 
‘defendant therein. 


5 °K (R) Deponent served the within * Jasons ared coupladint "-* on defendant, . 
Yary J. Sullivan . : on the 29 + day of Soptemter 1973 a 
9:30 X2/PM ‘local time) at 117 Luther Street, Rochaster, New York 
defendant's actual placo of business - dwelling place - usual 
place of abode. -_ gee eee : ef athe | . : 
By delivering'thereat, a true copy of each'to™ Te | Sutlivan, daughter 
..described as negro/female, 18 yoars, 5'8", 150 lbs, ~ : 
va Bereee of suitable age and aa tc tes se z 


By ‘nttixing a true copy of ead to the door thecaot, des enent w2s 
unable, with due diligence to find defendant.or a person of suitable 
‘age and discretion thereat, having called there on : . 
‘ 19 at AN/PM; on ‘ es 19 at AM/P 
19. at AU/PHP On oe ey 19 at AM/E 
: : ' Es ie of Uy wage +. 
Deponent also enclosed a true copy of same in a poutaata’ sealed ~~ 
wrapper properly addressed to said defendant at cefendant's last 
known residence, 117 Luthor Circle, Rockastor, Mew York : 
and deposited said wrapper in - a post office - official depositany 
under the exclusive care and custody of the + Harte States Post ofcie 
Department with the Bkate of Naw York. : : 


Sworn to before mec, rts 
29 day Of Saytorver 1973 


NAL inte. CLARK 
stg segs, Cityol iechester 


tae ie Ea TAG aN 4 Ou 
r ~ ee eT Se cer ‘22 


pe 


“EXMBIT C. 


A ; Servi Qi 


State of New Yo: i County of Bas 


being duly sworn, deposes and says; that deponent is not 
@ party to the action, is over 18 years of age and resides 
at 


That on 19 at No. ‘ 


deponent served the within summons and complaint ox 


check apolicable box (7) and fill in form 


PERSONAL SERVICE ON INDIVIOUAL 

defendant therein named, by delivering a true copy of 
ecch to said defendant personally; deponent knew the per- 
son so served to be the person described as said defendant 
therein, « 
iE | PERSONAL SERVICE CN CORPORATION 

a corporation, a defendant 
thereia rammed, by delivering a tue copy ef each to 

me personally, 

deponent knew said corporation so served to be the corpo- 
ration described in said cuu:mons as said defendant and 
knew said individual to be thereof. 


' AMERICAN FINANCE CORPORATION 


EXHIBIT. D 


index No. 


City Court of the City of as 
Counte of ochester,N.Y, 


saa MGR ses 


Plainti# 
2gainst 
SS eg 
Summons 
‘ Ss 


INDORSED COMPLAINT 


A statement of the nature and substance of the 
plaintif’s cause of action is as follows: 


BREACH OF CONTRACT FOR MONIES 


LOANED, 


- BARRETT HRS¢ FSO. 
Attorney(s) for Plainty 


Post Ofice Address and Telephone Number 
535 Powers Building 
Rochester,Wew York 


~~ * » 


ns 


~_* - 
4 . 
SOR PR Sra ite cae al = ES eee ieee el nae has ee ee 
le fs 
‘ ° > 


¢ 1396—Summons with Endorsed Complaint: Coprmicmr ie7z py JULIUS BLUMBERG, INC., Law BLANK PusLisHers 
City Courts, 4th Dept, t-272 60 EXCHANGE PLACE AT BROAOWAY, NEw Yoan 


CITY COURT OF THE CITY OF Rochester,New York 
ADDRESS: : | 3 


COUNTY OF MONRO? ? : ; | Index No 


SNEPRICANH PIRANCE CORPORATION : 
826 NOPTE CCODMAN stprer Suminons 
-CCHESTER, NE RK ) 
distances on sen Plaintiff’s Residence 
Address; _ 
Plaintig ° 826 North Cocd: 

; agains Rechester,H.y, 
MARY J. SULLIVAN 
2117 Luther Street 
Rochester,Sew York 14611 
Defendant Residence cf Parties 


To the above named defendant(. s) 
‘Bou are hereby Sliitimotnen to appear in the City Court of the City ofp OChs ster,New Yory 
State of New York, in the office of the clerk at Fall of Justice, City of Rochester,'ew York | 
tvice of this summons upon you, exclusive of the day of service, and to make answer 


te the complaint; upon your failure to answer, judgment will be taken against you for the sum of $ 735.00 
* with interest thereon fromthe 26th day of August 193 together with the cosis of this action. 


Dated: the 25th day of Sertender 19 72 


Basis of Jurisdiction 


BRPPET? Tess 


Bake sed 


A [SO 
Attorney(s) for Plaintig< 


> 


Post Ofice Address and Telephone Number 


535 Povers Tuifing 
Rochester,New York : 
546/4225 


’ A statement of nature and substance of plaintiff’s cause of action appears on the reverse side hereof, 
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RAE Sag) Web, Ber eee Pe CT 


STATE OF NEW YORK, COUNTY OF 


ee tne ee ne ee omen» 


X 831 D—Jodgmani on Sofauls, Blank City Cour 43 Correvont 124 94 Jutus Divevere, ine. Law Biame Pusiiowsees 
- eo 


CHANGES PLAGE AT Bacaowar, tt Yous 


CITY COURT OF THE CITY OF pochaster, New York . Z 
sster, ¢ oe 


American Finance Corporation Index No. 
826 North Goodman Street 


} ! d at Rend i 
ester,New York Judgme endered in Favor of 


i :  Plaintia 


Residing at 


. 
nae A aE arte 


CLF eM Soren + 


Amour? claimed in complaint = ee : é# 735, 60 
: . Tmterese « ( ; 
Sand a * et 


Costs by Statute - - 


Service of summens and co 

Filing of summons and complaint . - 
Military Service Afadavit - 
Entering Judgarest + - 

Transcript of Judgment - 

Filing Satisfaction ~ + 

Fees on Execation - 
Cert.ofSatis,- = 2 2+ 2 = =. 
Fees of County Clerk and Sherif - 
Notary’sFees~- - 2-2 - = 3 
Postage - = =< © © © ‘« -e% 


ON £265 


AS 
s 
s 


PALL 


Md oy 
HINYY 
lunacy 


“922 


Total_.§£,.09-—~-$ A 
Sia ee Clerk Fe ; Sz ie . 


ATTORNEY’S AFFIRMATION 
“" The undersigned, attorney at law of the State of New York . 


o 


: fe, : : 
attorney(s) of record for the plaintif# in the above entitled action, states that the disbursements above 


specifed have been or will necessarily be made or incurred therein and aré reasonable in zmount; that the 
time of the defendant to appear and answer herein has expired and that said defendant ha not ap 


"peared and answered herein. Upon investigation made herein, it was ascertained that said defendant is 


not in the military or naval service of the United States. 
The undersigned affirms this statement to be true under the penalties of perjury. 


ei: ee a oS 
bvemliy” ZL, /IZ3 Barrett: Hess Esq, 


JUDGMENT entezed the . day of 19 


The summons with ENdorsed Complaint inthis action having been duly personally served on 
the defendant above named, on the 25thday of September 19 73,and the time of said 
defendant to appear, answer or raise an objection to the complaint in point of law herein having ex- 
pired, and said defendant _not having appeared, answered or raised an objection to the complaint in 
point of law. : : 


NOW, ON MOTION OF Barrett Hess Esq. 


- attorney(s) forthe plainti® it is, 


ADJUDGED that American Finance Corporation ae 
ee 826 North.Goodman Street ; -anpeketi 
residing at Rochester,New York 
do recover of Mary J. Sullivan, 117 Luther Street 


Rochester,New York Mefensent 


residing at 
the sum of $ 735.00 with interest of $ i making atotalof$ 735 ,00 


together with $ 6.00 costs and disbursements, amounting in all tothesumof$ 795 00 


and thatthe plaintiff have execution therefor. 


Index No. 


Sir: © 


CITY COURT OF THE CITY OF ROCr..STER,NEW YORK 


ts cements mg 


LERICAN N PORATION 
Se er AFFIDAVIT OF FACTS 


CONSTITUTING THE CLAIM, 
THE DEFAULT AND THE 
AMOUNT DUE 


Plainti#l 
agaicst 


MARY SULLIVAN Defendant 


STATE OF NEW YORK, COUNTY OF as.: 
BI TT HESS ESQ. eiag duly sworn, deposes and says: that depozent is 


subsititued 


plainti® in the within actioa; this action was commenced by service: 


£ ° * . 
of the summons and complaint upon defendant and is anaction for reach of contract for 
monies dus loaned. 


a aU 


Wherefore your deponent demauds jadgment agaiast the defendant .: 


inthesumof$ 735,00 withinterest fromthe 25th dayof September j9 73 together with 
the costs and disbursements of this action. 


Sworn to before me ash We tate 
ee Zad pega’ Movember” 39 Nie 
—— a: 73 


ROBERT A. SHAPIRO BARRETT ‘HES 


ROTARY PUBLIC, Stet of I! Y., Monroe Com 
© Juri Soe? alicgataae tS teach 30, 


“a 


Plaiatif 
Defendant 


Mdq, 
> 
(os 


$ 


Attorney(s) for Plaintiff 
Office and Post Office Address 


AF Hed , ES, 


_ Amount and Interest 


City Court of the City of 


ey 
& 
BS 
Ss. 
ag 
SI 
S 
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./ Judgment on Default 


Reet 


a 
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ee 
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Yours, etc. 
Attoraey(s) for Plaintiff 
ice and Post Office Address 


£ ote m Peary 
by ami , os *’ 


oe 
- 


:Pleage take notice that the within is a true 


copy of a judgment made and entered in the 
within entitled action and duly filed in the 


office of the Clerk of the within named court 


on 
Dated, © 


' 
yur ge 
ve 
& 
» gs Neemalyine 
& DD; 
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i! UNITED STATES DISTRICT COURT 
_, WESTERN DISTRICT OF NEW YORK 


4 
iy 
’ 


l' MARY SULLIVAN, Individually and 
j}on behalf of ail others similarly 
i situated, ANSWER 


eects ne Ae bg eh eet mie ote ws Sen 


Plaintiff PA 


=v 


(and @8 Cnier Court Clerk or the 
iCity Court of Rochester and LORRAINE 
! PYETRANTONI, Individually and as 

' Assistant Court Clerk of the ¢ity 
‘Court of Rochester and doth as 
, representatives of all others j i 
, Similarly situated; AMERICAN : 
| FINANCE CORPORATION: and BARRETT : 
1 HESS, 


| 
& SACCONE, Individually | 
| 
| 
| 
} 


Defendants. : 


Defendants Philip Saccone and Lorraine Pietrantoni, for their 
answer to the complaint respectfully allege: 
FIRST DEFENSE 
1. These defendants are immune from liability imposed by : 
42 u.S.C. §1983 and therefore this Court lacks jurisdiction over 
the dekencante Saccone and Pieti-«antoni. 
SECOND DEFENSE 


2. As to the allegations contained in paragraph "4" of the 


F Wenceeney because ti.'3 action does not meet the requirements of 
i 


those sections governing three-judge courts. 


26 


Ree, 


THIRD DEFENSE 
3. As to the allegations contained in paragraphs "5", "6", 


ii "7", "8", "OQ" admit that defendant Saccone is the Chief Clerk of 


| Pietrantoni is a Clerk-Typist in the above-mentioned clerk's 


i 


j the Civil Branch of the City Court of Rochester and that defendant 
or are representative of any appropriate class and further 


| 
| 
tgaicen: denies all other allegations that plaintif. or these 
| 


'denies that this action may be pursued as a class action. 


FOURTH DEFENSE 


| 
\ 
4, Admit the allegations contained in paragraphs "3", "11", 
ea i ae vay, Rae. 3 
5. As to the allegations in paragraph "12" of the complaint, 
: admit all allegations therein except to state that defendant 
Pietrantoni has the title of Clerk-Typist. 

6. They are without knowledge or information sufficient to 
' form a belief as to the allegations ‘contain u in paregraphs “ 9", 
Y ree % i ae i 2S uae aes ab Saar “ae 5 car reo. ys ase "os" q 26", 
: Worn tog" "aor baa! noun 
{ 3 > 3 > . 


7. Deny the allegations contained in paragraphs "1", "2", 


"S05 ral Wa6" 5 "an = "37" 5 rao" a and any other allegation 


not specifically admitted, controverted or denied. 


sd tees: Mnebeeis wie bo Sk mn we 5h 


‘ecetanentniatisanatetgeapabenmsenialetianesiaiaastammiaiecteaacinaanietttah ms mans wissen aes airy Rants?) Say Sarma > 
seaeareit-areraninsiematosiniteaanrn <ineaeasatntanttation = wien viet me ors casa 


FIFTH DEFENSE 


8. In doing the acts complained of in the complaint, 


defendants were authorized by and acted under the authority of 


the New York Civil Practice Law and Rules §3215. 
SIXTH DEFENSE \ 

9. The summons and complaint herein ess chiens Gore Oe 
defendants Saccone and Pietrantoni by K. Wade Faton, Esq., 
attorney for plaintiff herein. Therefore, service of process 
does not comply with the provisions of Rule 4 FRCP and this 
action should be dismissed for insufficiency of process. 

WHEREFORE, defendar.*s Saccone and Piviountont demand judg- 
ment dismissing the complaint herein together with costs and 
disbursements of this action. 


DATED: ROCHESTER, NEW YORK 
December 17, 1974 


Yours, etc. 


LOUIS N, KASH 

Corporation Counsel of 

The City of Rochester 

and Attorney for Defendants 
Saccone and Pietrantoni 
Office & P.O, Address: 

46 City Hall 

Rochester, New York, 14614 


i omar T ee Ga 
a re 
JAMES T. TOWNSEND 
Municipal Attorney 
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!:UNITED STATES DISTRICT COURT 
iWESTERN DISTRICT OF NEW YORK 


| 
{ 
' 


‘MARY SULLIVAN, individually 
;and on behalf of all others 
‘similarly situated, 
REQUEST FOR ADMISSION 
PLaintist £5 : OF FACTS 
~y- : Civ. No. 74-549 
g 80 “Biss 


Defendants. 


TO: LOUIS N. KASH, ESQ. 
Attorney for Defendants Saccone 
and Pietrantoni 
46 City Hall 
Rochester, New York 14614 
Plaintiff Mary Sullivan requests defendants Saccone and 
ii Pietrantoni, within 30 days after service of this request, to 


jadmit, for purposes of this action only, the truth of the follow- 


ing facts: 


Defendant Lorraine Pietrantoni is one of the 
persons authorized to enter default judgments pur- 
suant to New York Civil Practice Law and Rules 
§3215 (a) and she entered the judgment referred to 
in paragraph 22 of the complaint herein pursuant 


to that authority. 


ee, 


The judgment referred to in paragraph 22 of the 
complaint herein was entered by defendant Lorraine 
Pietrantoni without any judicial review or any 
judicial finding that facts had been alleged which 
state a claim for which the relief sought could 


be granted. 


January 28, 1975 


K. WADE EATON, ESQ. 

Attorney for Plaintiff 
Greater Up-state Law Project 
80 West Main Street 
Rochester, New York 

Tel: 716-454-6500 


| 
| 
| 
| 
| 
| 
! 
| 
| 
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UNITED 


Aor 
WESTERN. 


MARY SULLIVAN, 


Civil No. 74-549 
-V- 
AFFIDAVIT of PROOF 
PHILIP SACCONE, 
of ADMISSION of 
FACTS 


STATE OF NEW YORK) 
COUNTY OF MONROE ) 


EATON, teing duly sworn, anvesse and ee 
I am ths attorney for the plaintiff herein. 

e, On Januery 29, 1975, pursuant to my direction, a 
request for admission of facts pursuant to Rule 36 of the Federal 
Rules of Civil Procedure was :erved upon Louis N. Kash, Esq., 
attorney for defendants Philip Saccone and Lorraine Pietrantoni. 
O:. January 29, 1975, 5 said request for admission was 
filed with the Clerk of this Court, together with proof of 
service thereof. A cony of said request is attached hereto, 
marked Exhibit l. 

3. No denial, admission or Otver answer to said 
request has been served upon the undersigned or upon any other 


person authorized to raceive such answers on behalf of plaintiff 


‘Ht DY Louts N. Kash, } ‘ any other person. More than thirty 


days have elavosed sin the service of said request for admission 
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!UNITED STATES DISTRICT COURT 
RA 
iMARY SULLIVAN, individu 

i;and on behalf of all oth 
‘similarly situated, 


Plaintiff, 
-V- 
PHILIP SACCONE, et al., 


Defendants. 


‘LOUIS N. KASH, 
Attorney for D 

and P 
46 City Hall 
Rochester, New Yorx 


REQUEST FOR ADMISSION 
OF FACTS 


Civ. No. 74-549 


Plaintiff Mery Sullivan requests defendants Saccone and 


Pietrantoni, within 30 days after service of this request, to 


admit, for purposes of this action only, the truth of the f>llow- 


jing facts: 


1. Defendant Lorraine Pietrantoni is one of the 


persons authorized to enter default judgments pur- 


suant to New York Civil Practice Law and Rules - 


§3215 (a) and she entered the judgment referred to 


in varegrapn 22 of the compiaint herein pursuant 


to that authority. 


+. 


Tne judgment referred to in paragraph 22 of the 
complaint herein was entered by defendant Lorraine 
Pietrantoni without any judicial review or any 

i aaa 

judicial finding that facts had been alleged which 

| 

| State a claim for which the relief sought could 

| be granted. 

} 

j 

H 


Dated: January 28, 1975 
| 
| 
H K. WADE EATON, ESQ. 

| Attorney for Plaintiff 
Greater Up-state Law Project 
80 West Main Street 


Rochester, New York 
Tel: 716-454-6500 
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“UNITED STATES DISTRICT COURT 
‘WESTERN DISTRICT OF NEW YORK 


MARY SULLIVAN, : | 


| 

F Plaintiff, 

| STATEMENT OF 
—s : STIPULATED FACTS 


| PHILIP SACCONE, et ano., 
i, : Civ. No. 74-549 
Defendants.: 


‘ 


IT IS HEREBY STIPULATED by and between K. Wade Eaton, 


.ESQs, attorney for the plaintiff and Louis N. Kash, Corporation 


‘Counsel of the City of Rochester and attorney for defendants 

li 

'Saccone and Pietrantoni, Joseph A. Regan, of counsel, that there 
‘exists no dispute between the respective parties as to the exis- 
i 


‘tence of the following facts: 
1. On cr about June 26, 1973, Mary Sullivan entered | 
{into a loan agreement with American Finance Corporation which pro- 


1 
| vided for credits and disbursements to her totalling $533.45 and 


Han which agreement she agreed to make thirty-six monthly payments 


lor $21.00 each, totalling $756.00. 

2. Mary Sullivan made the first required payment 
= $21.00 on or about July 26, 1973, leaving a total balance due 
en the contract of $735.00. ; 
3. Mary Sullivan did not make a timely payment of 

| ne second $21.00 installment on August 26, 1973, and on September 


29, 1973, American Finance Corporation instituted an action in the 
{ 


30 


45 
i 
4 


‘City Court of Rochester, Rochester, New York, by the service of a 


; summons and indorsed complaint, pursuant to the New York Uniform 


ti 
‘City Court Act, §902(a). A true copy o1 chis document is attached 
“as Exnibit "D" to the complaint herein. 

| 4, Mary Sullivan did not appear in the City Court 
‘action and on November 5, 1973, an attorney for American Finance 
‘Corporation made application to defendant Pietrantoni for the 
‘entry of a default judgment based on the summons, the indorsed 
‘complaint and the affidavit of Barrett Hess, Esq., a true copy of 


whieh is attached, as Exhibit "F", to the complaint herein. 

; 5. On November 5, 1973, judgment was entered 
against plaintiff Sullivan in the amount of $800.00, which amount 
vas comprised of the $735.00 sued for on the loan agreement and 
‘| 

; 
| 


} 


‘out the review of the papers upon which it was based by a Judge 


i 


$65.00 in costs, in favor of American Finance Corporation. 
6. The judgment referred to above was entered with~ 


jot the City Court of Rochester, as authorized by New York Civil 


is to whether facts had been alleged in the papers of American 
‘Finance Corporation which stated a claim for which the relief 
‘sought could be granted. 

Fe 7. Pursuant to New York State Banking Law §352(d)(1) 
‘the maximum amount, exclusive of costs, for which a judgment could 


H 
legally have been given on November 5, 2973, was $579.55. 
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K. WADE EATON, ESO. 
Attorney for Plaintirr 


LOUIS N. KA 

Corporation Counsel of t 
Rochester and Attorney f 
Defendants 

Saccone and Pietrantoni 
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DISTRICT COURT 
YORK 
' MARY SULLIVAN, 
Civil No. 74-549 


Mor = NOPICE OF MOTION 


ae 


PHIDIP SACCONE, et aii, 


Defendants. 


oe e6 ee e¢ 


TAKE NOTICE, that upon the annexed affidavit 
of K. Wade Eaton, Esq., the Complaint herein, the Request £or 
Admission of Facts, the Affidavit of Proof of Admission of Facts 
and the Statement of Stipulated Facts dated June 19, L975, (the 
plaintiff will move this Court at 10:00 o'clock in the forenoon 
as the 24th day of November, 1975, or as soon thereafter as 
counsel can be heard, before the Hon. Harold P. Burke, at the 
United States Courthouse, 100 State Street, Rochester, New York, 
for an order calling for the convening of a statutory three- 
judge court pursuant to 42 U.S.C. 692281 et seq., to hear and 


;, determine plaintiff's further motions for an order certifying 


ia 
1 


this action as a class action pursuant to Rule 23(c) (1h), and for 


an order granting partial summary judgment against the defendant 


~ 
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class declaring §3215 of the New York Civil. Practice Law and 
i Rules to unconstitutional and permanently enjoining the enforce- 
' ment of said cut by the’ defendant class, pursuant to ‘Rule 
S6(a) of the Pederal Rules of Civil Procedure, and) for such 
other and further relief as to the Court may seem just and 


| proper. 


ii November 3, 1975 


WADE Lote "EATON, ESQ. 
eps for Plaintitft 
Greater Up-State Law Project 
80 West Main Street 
Rochester, New York 14614 
Tel. Noy (716) 325-2526 


Hon. John K. Adams, Clerk 
United (States, District Court 
Western District of New York 
United States Courthouse 
Buffalo, New York 14202 


Joseph A. Regan, Municiapl Attorney 
Attorney for Defendants 
Saccone and Pietrantoni 
46 City Hall 
Rochester, New York 14614 


MARY SULLIVAN, 


Plaintife:, : Gavi lt No. 


mete : AFFIDAVIT 


| PHILIP SACCONE, et al., 


Defendants. 


SS.° 


) 
|; COUNTY OF MONROE ) 


K. WADE EATON, being duly sworn, deposes and says: 
jin. TE van: a oumember GF the bar of ths Court and Lf) am 


; employed as a staff attorney by the Greater UpState Law Project 


ee ON AT ET ot oe Ay ® 


of the Monroe County Legal Assistance Corporation. I am the 

' attorney representing the plaintiff herein and am thoroughly 

| familiar with all the proceedings herein. I make this affidavit 
! in support of plaintiff's motion for partial summary judgment and | 
her motion for an order determining that this action may be 

| maintained as a class action as authorized by Rule 23. of the 


Federal Rules of Civil Procedure. 
NATURE OF THE CLAIM 


2. The plaintif£ is a private citizen who was the 


| named defendant in a debt collection action commenced by the 


American Finance Corporation in the City Court of the City of 


Rochester, New York, which action was based on a contract Eo 


4 


repay a loan. The action was commenced by the service of a 
Summons with endorsed complaint wherein the nature and substance 


(Of the piagintift's « 


p43) 


use Of action was alleged to be "breach 

of contract for monies loaned". Upon plaintifé Sullivan's 

‘ default in the City Court action a judgment was entered. agains’ 
her pursuant to Spe¢tion 3215 of the New York Civil Practice Law 
and Rules in the amount of $800.00, an amount greater than 

that permitted by Section 352(d) (1) of the New York Banking 
Law. The judgment was entered by defendant Pietrantoni in her 


official capacity as a clerk-typist of the Civil Branch of ‘the 


City Court cf Rochester and under the authority of the defen- 
dant Saccone who is the Chief Clerk of the Civil Branch of 

the City Court of Rochester. The judgment was entered, under 
the authority of Section 3215 of the New York Civil Practice Law 
and Rules, without any review by a judicial officer or judge 

of the plaintiff's papers or claim, either with regard +o its 

{ 

{ legal sufficiency or to the power of the court to grant the 

} 

| relies requested. 

i 3. Plaintiff seeks relief in the nature of a declara- 
! 

! : , 

; tion that the default judgment procedures permitted by Section 

: 

H . 

| 3215 o£ the New York Civil Practice Law and Rules, and its 
ee statutes, providing for the entry of default judgments 

i 
{ 
\ 
| 
: 
4 


| without a judicial review of the legal sufficiency of the 


~ 
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Laseuane and Pietrantoni, the only present parties to this action. 


4 
{ 
| 
t 
i 
{ 
t 
4 
' 
’ 
! 
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‘The plaintiff has sectled her individva™. claims against defendant 


plaintiff’s Glaim, violates tre due whack clause of the 
fourteenth amendment of the United States Constitution; a 
declaration that the actions of defendant Saccone and defendant 
Pietrantoni and the acts of all othérs similarly situated in 
entering default judgments sursuant to §3215(a) constitute 

a deprivation of the righzis of the plaintiff and the class she 


Seeks to represent as guaranteed by the due process clause of 


| the fourteenth amendment to the United States Constitution in 


“ 


lolation of 42 U.S.C. §1983; and an order permanently enjoining 
_ the members of the defendant class from acting pursuant to 
183215 (a) of the New York Civil Practice Law. and Rules and its 
Sister statutes. The complaint also seeks compensatory and 


Punitive damages and other relief but that relief is not sought 


PARTIAL SUSMARY JUDGMENT 
4. This motion fcr partial summary judgment is based 
Upon various admissions of Geferdants Saccone and Pietrantoni as 
inJjicated in the Affidavit of Proof.of Admissions of Facts sworn 


i 
| 
' 
| 
j 
i 
| 
in this motion for partial summary judgment. 


to by your deponent on the 4th day et March, 1975, relating to 
a Request for eee of Fects dated January 29, 1575. ft _. | e& 


is also based on a Statement of Stipulated Facts dated June 19, 


ae ame tenner we 


LiLo 75, executed by counsel for the plaintiff and for defendants 


American Pinance Corporation and Barrett Hess and this action 


has been dismissed, with prejudice, as against those 
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answer to the complaint dated December 17, 1974. 


5. There are no issues contested by the parties as 
to any material facts and this motion for partial summary 
judgment is based entirely on the stipulations and admissions 


referred to in the proceeding paragraph. 
ACTION 


6. There are prerequisites to the maintenance 

| of any action on behalf of a class under Rule 23(a). The rule 

| provides that an action may be maintained as a class action if 
"(1) the class is so numerous that joinder of all members is 
impracticable, (2) there are questions of law or facts common 

to the class, (3) the claims or defenses of the representative . 
| parties are typical of the claims or defenses of the class, and 
(4) the representative parties will fairly and adequately 

| protect the interests of the class." All of these prerequisites 
| are met in this action, both with regard to the plaintiff class 


jand with regard to the defendant class. 


RULE 23(a) (1) - IMPRACTICABILITY OF JOINDER 


~ 


7. The plaintiff class consists of all persons who 


| have had or who may in the future have default judgments taken 
against them pursuant to Section3215 or its sister statutes 

Without judicial review of whether the facts alleged constitute, 

| as a matter of law, im upon which the relief sought may be 

|, Granted. Although figures for Rochester, New York, are not 

i available, the class includes residents of New York City where 

| Statistics taken from the 18th Annual Report of the Judicial 

‘Conference of the State of New York, 1973, Table 20, indicate 

; that during a one(1l). year period (July 1, 1971, to June 30, 

| 1972) a total of 154,546 default j,u7’gments were entered in the 

| Chest Court of the City of New York, a court of parallel: = 

|| jurisdiction with the Civil Branch of the City Court of 


‘Rochester. Further figures as to the magnitude and character- 


in the report of the Default Judgment Study, October 1973, a 
|; copy of which has been filed with the Court as plaintiff's 


Exhibit 1. The issues raised in this action relate to the 


{ 

i 

| 

i 

| 

! 

{ 

| 

| 

| istics of default. judgments taken in the City of New York appear 
{ ; 
| 

i 


legitimacy of the process followed in entering each and every 
default judgment under Section 3215(a) of the Civil Practice 
Law and Rules and its sistér sections in the NewYork Uniform 
l city Court Act, the New Hoek Uniform Justice Geet Act, the 
(New York Uniform District Court Act and the New York City Civil 
| 


: 
’Court Act. The size of the class ranges into the hundreds of 


thousands and potentially millions of persons, thus making the 


oe ete eee ne eer et apa a vty 
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tirely impracticable. 


a. 4 


fhe defendant class consists of all court clerks 


‘ and lesser court officials who are authorized by New York Civil 


i Practice Law and Rules §3215, and its sister provisions, to 
enter default judgments in the courts of New York State. The 


; Class is comprised of court officials from 62 counties who act 


and District Courts, the Clerk of the Civil Court of the City 


Of New York and the Clerks of New York's numerous justice 


courts. It also includes court officials who are authorized 


to enter default judgments pursuant to the authority of the 


clerk of the court which they serve. Their number is also so 


numerous that to make a joinder of each impracticable. 


RULE 23(a) (2) - COMMON ISSUES 


i 


9. The common issues applicable to all members of 


@ plaintiff class and to all members of the defendant class 


RG 


jthe due process clause of the fourteenth amendment. of the 


jjUnited States Constitution and whether the actions of the 
| 
|defendant clas3 members taken pursuant to such a statute 


| 


iviolate the rights of the plaintiff class members, in violation 


ii 
liof 42 U.S.C. §1983. These questions are common to all members 
] 


hoe both the plaintiff and the defendant classes. The facts 


i} 
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,as clerks of the Supreme Court, the County Courts, various City 


e whether a statute which permits the entry of a money judgment 


against a defaulting plaintiff, without ‘udicial review, violates 


a enenn: meanness apt 
po eeonencatencecen ttt yest 


aaa Tans annennennnmeeneranmemnenmamnel 


‘in various New York 
are t an issue in 
factual dispute as to the procedures 
ursuant to §3215(a) of the Civil 


Law and Rules and its sister provisions. 


RULE 23 (a) (3) = EY PICAE ERY 


is one central, constitutional issue raised 
. by the plaintiff in is action. it does not r iave to her 
: relationship with t! merican Finance Corporation but does, 
instead, bear upon her relationship to the function performed 
|, by the defendant class Dari New York's judicial system. 
| Plaintifé's claims are limi a Single procedural issue 
(| which is typical of the clain: each member of the plaintiff 
, class, and as to which no member of the class has any adverse 
ior contrary interest. 
ll. The claims to which the defendants must reply 
' involve the constitutionality of state statutes applied uni- 
formly by each member of the defendant class. Defendants 
: Saccone and Pientrantoni ¢ce ably represented by the Corporation 
Counsel of the City of Rochester and the claims and defenses 
put forward in their behalf will be typical and representative 


l'of the claims and defenses which each member of the defendant 


class might raise as 2 party to this action. . 


46 


OF REPRESENTATION 


declaratory and injunctive 


relief which will flow Girectly to the benefit of all members 
' Of the class. She has no interests other than those which she 


| Shares with all members of the class. Plaintiff is represented 


; by counsel with previous experience in class action litigation 


| both in federal courts and New York state courts. 


13. The defendant class is represented by the 


: Corporation Counsel of the City of Rochester, which office 


' possesses the exverience, expertise and resources to adequately 


ij represent the interests o% the defendant class. 


PUL 23(b) (2) 


14. i meats the prereguisites of Rule= 


23(a), it may be maintai a class action if 1t further 


‘meets the requirements of one or more of the provisions of 


i 
{ 
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Rule 23(b). With regard to the plaintifet class, this action 
meets the requirements: of Rule 23(b) (2), which provides for 
maintenance of a class action where "the party opposing the 
class has acted or eetuced to act on grounds generally appli- 


cable to the class, thereby making appropriate final injunctive 


the class as a whole”. 


15. With regard to the plaintiff class the members of 


judgments against members of the plaintiff class in an entirely 


uniform and consistent manner, pursuant to a uniform applica- 


xa 


aw and Rules §3215 and its 


circumstances final declaratory. 


appropriate 


RULE 23(b) (1) (B) 


the defendant class, this action 


i; Meets the requirements of Rule 23(b) (1) (B), which provides for 
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. the maintenance of a class action where "the prosecution of 

: separate actions by or against individual members of the class 
|, would create a risk of ... ajudication with respect to in- 

;; dividual members of the class which would as a practical matter 
|| be dispositive of the interests of the other members not party 
ito the adjudication or substantially impair or impede their 

|| ability to protect their interests." This section does not 


| require that the moving party establish that the risk of 


| separate actions is likely, but rather that the absent members 


|; of the class are at risk of having their interests effectively 

| impaired or impeded should the suit proceed as an individual 
non-class action. In the present case the sole issue presented 
to this Court is the constitutionality of statewide statutes 
pursuant to which the defendant class members entered default 
judgment against the pleintiff class members. Should this action 

' proceed as a non-class action there is a substantial probability 


|i) that the challenged statutes will be declared unconstitutional 


mained Maeenhaben naib thhiedh sieetanabedndadaemanted 


that, aS a practical matter, the authority of each member of 
the defendant class will nave been Substantially altered. 
Rule 23(b) (1) (B) provices for a class action to be certified 4 
i: in cases such as this so that the responsibility and 
authority of public officials acting pursuant to state statutes 
i, May be litigated in a single action providing for notice to each 
i Member of the defendant class whose rights may be impaired 
| or impeded pursuant to the final judgmenc entered in the 


tion concerns the constitutionality 


| 

| pending action. 
17. The present 
' 

} 


permanent injunctive relief against 


ac 
lof a state statute and seexs 
ia class of public€ officials and provides a clear example of the 
appropriateness of certify‘ng a class pursuant to Rule 23(b) 


(1) (B). 


JUDGE COURT 


18. Plaintiff raises a claim with regard to the 


constitutionality of certain provisions of New York's pro- 
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cedural statutes. These statutes are applied Stecewnce and are 


ienforced by State officials. The issues raised by the plaintiff 


vemean 


subject of litigation in either state or federal courts and 


t 


j 

i 

{ : ie = 

j in this action have not, to your deponent's knowledge, been the 
' 

{ 

| 

| 

pains a substantial constitutional issue reguiring a convening 


lof a statutory three-judge court to determine plaintiff's right 
: ; a 
i 


to a declaration and a permanent injunction. : 
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yYOur Geponsent prays that Ehis Court enter 
Order calli an convening of a three-judge court and that 
this Ce ki in three judges, grant plaintiff's motion 


for a partial summary judgment and for a certification 


. WADE EATON 
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i Plaintiff and de 


- Sworn to before me this 
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7 


ls ae a a 


7 a 


- 


pie cm PANTER 


(:2N2 AD REACH, 
HHARY PUSLIC, Stota of hea 728 
Ma -EE42725 

ion (Fad Tn Froese Foy | ue 


é : ont RAs aire i 
Commission Expires “Marea SY, ep 


| 
| 
| 
| 
| 
| 
| 
| 


ee meee pe ee eaten nent —nementntae l 
«sh a ore sn meen emeaemeapememmaetant saps rcarmenetet 
Nace eats gto nen ea Sa ee Se aa a EE Se CS I a eee 


Sete sewers 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


OSL OE dain Martane ee 
MARY SULLIVAN, 
Plaintiff 
ANSWERING 
a AFPIDAVIT 
PHILIP SACCONR, et. al., Civil No. 


74-549 
Defendants, 


STATE OF NEW YORK)ss. 
COUNTY OF MONROE )°~* 


Joseph A. Regan, being duly sworn, deposes and Says; 

1. I am an attorney-at-law and a member of the bar of this 
Court. I am a municipal attorney associated with the office of 
the Corporation Counsel of the City of Rochester. 1f represent 
the defendants Saccone and Pietrantoni in the above-entitled 
action, and am fully familiar with the facts and all prior 
proceedings. 

2. Plaintiff seeks partial summary judgment against 
|, defendants in the form of a declaration that §3215(a) of the New 
! York Civil Practice Law and Rules is unconstitutional and 


; violates the rights of plaintiffs under the due process clause of 


4 


L the 14th Amendment, and further seeks an order enjoining defendants 
, from further acting under the provisions of CPIR §3215(a) and | 
} sister stetutes. 

3. The only question before this Court is whether a three- 

_ judge court must be convened to hear further argument on the 
merits of this action, under the provisions of 280U.S.c. §2281, 


| since the action seeks to restrain the enforcement of a statute 


of the State of New York on grounds the statute is unconstitutional. 


| 


4. This court has the discretion to refuse to convene suct 
a three-judge court where it appears that the constitutioral 
questions raised are insubdstantial. 
5. The Supreme Court has held such questions to be 
insubstantial where prior decisions ineacapably render the clains 
frivolous, 

6. Recent Supreme Court holdings in D.H. Overmyer Co... Ine. | 
v. Frich Company, 405 U.S. 174, 31 L.Ed. 24, 124, 92 8.ct. 775 
(1972) and Swarb v. Lennox, 405 U.S. 191, 31 L.Ed. 2d 139, 92 
S.Ct. 757 (1972) appear to make the constitutional issues 
presented in the instant case wholly insubstantial. 

WHEREFORE, your deponent respectfully requests that an Order 
be entered denying plaintiff's request for convention of a | 


three-judge court and dismissing the action of plaintiff. 


PH A. REGAN 


Sworn to before me 


this & Oday of NOV EROEY 1975. 
7 Carat ; ee &, 
Com ry) /, heeds / Ey ; If jr) 


APFIDAVIT OF SERVIC 


STATE OF NEW YORK 


ie 
COUNTY OF MONROE Ss: 
CIryY OF ROCHESTER 
Jo3zeph A. Regan, being duly sworn, deposes and says that the’ 
attached Answering Affidavit was served unon plaintiff by my 


t 


causing same to be mailed to K. Wade Raton, Attorney for Plaintiff, 
j 


at his office address, 30 West Main Street Rochester, New York 
3 2 a 


14614, on this .s1{day of November, 1975. 


JOSEPH A, RECAN 
Sworn to before me 


this Ot day of November, 1975, 


ait 
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UNITSD STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MARY SULLIVAN, individually and on behalf 
of all other similarly situated, 


Plaintiff 
- VS = CIVIL 74-549 


PHILI? SACCONZ, individually and as Chief 
Court Clerk of the City Court of Rochester 
and LORRAINE PIETRANTONI, individually and 
as Assistant Court Clerk of the City of 
Rochester and both as representatives of 
all others similarly situated; AMERICAN 
PINANCS CORPORATION, and BARRETT HESS, 


pefendants 


K. Wade Zaton 

80 West Main Street 
Rochester, N.Y. 14614 
Attorney for Plaintiff 


Barrett Hess 

535 Powers Building 

Rochester, N.Y. 14614 

Attorney for defendants American Pinance 
Corp. and Hess 


Louis NS. Kash 

Corporation Counsel 

46 City Hall 

Rochester, J.¥. 14614 

Attorney for defendants Saccone 2nd Pietrantoni 


By motion with supporting papers filed December 7, 
' 1975 the plaintiff moved for an order calling for the 


convening of a three judge court and for an order granting 
partial summary judgment declaring Section 3215 of the 


=~ 2 » 


New York Civil Practice Law and Rules unconstitutional 
and permanently enjoining the enforcement thereof. 

The motion is in all respects denied, in the 
exercise of discretion. ‘The constitutional questions 
raised are insubstantial, 


The action is dismissed, 


ry 
SP: as ae b te 


HAROLD P. BURKE 
United States District Judge 


$0 ORDERED. 


March / e 1976. 


JUDGMENT ON DECISION BY THE COURT 


Uniteh States District. Conrt 
FOR THE 
__WESTEEN DISTRICT OF NEW vyorK _ 
CIVIL ACTION FILE No. 74=549 
HARY SULLIVAN, individually and on behal? 
ef all other similarly situated 
ws. JUDGMENT 


PHILID SACCONE, individually and as Chief 
Court Clerk of the City of Rochester, et al. 


This action came on for $¥igJ(hearing) before the Court, Honorable Harold P. Burke 
, United States District Judge, presiding, and the issues having been duly $ried 
(heard) and a decision having been duly rendered, 


It is Ordered and Adjudged that this action is dismissed. 


Dated at Buffalo, New York 
’ 19 76 hs 


JOHN K. ADAMS 


~~ Clerk of Court — 


ISTRIC? COURT 
"WESTERN x; / How YORK 


fi 


NMARY SULLIVAN, individually anu 
yon behalf of all others similarly 
isituated, 


Plaintiff, : Civil No. 74-54 


~against- HOZTICL OF APPRAT, 


i\PHILIP SACCOUZ, individually ana 
'as Chief City 
nad LORRAINE 
and as 
Assistant Court Cler* of the 
(City Court of rochaster and 
aS representatives oF 


larly situated, 


a oY. Tera tHe ee 
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Of Adpeals 


15 ame 
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Second Circuit from the Order of the honorable Harold 


of March, 1976, and the judgment 


Of March, 1976. 


fated. March 9, 1976 


KR. bie : 
GREATER UPSTATE LAW P: 
MONROE COUNTY LEGAT, 
CORPORATION 

80 West Main Street 
Rochester, New Yor) 
Tel: (716) 454-6500 
Attorney for Plaintiff 


SERVICE 


CERTIFICATE 


that on the Ist day of April 


I hereby certify 
1976, I served the foregoing Appendix 
—- nian niente sssenenseestenshestnunsesheetnrsunsnre 


» by causing ccpies to be mailed, 


upon counsel for the 
postage prepaid, : Joseph A. Regan, Fsa. 
Municipal Attorney 


46 City Hall 
Rochester, New York 14614 


K. WADE EATON 


Dated: April 1, 1976 


